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OSTENSIBLE AUTHORITY OF AGENT TO 
GRANT EXTENSION OF TIME OF 
PAYMENT OF NOTE 


In Meyer v. The National Fire Insurance Company of 
Hartford, Conn. ({ 300,154), the Supreme Court of North 
Dakota had occasion to rule upon the ostensible authority of 
an insurance agent who interviews an insured with respect to 
the collection of an overdue note. 


Statement of Facts 


In July, 1932, the defendant insured the plaintiff’s farm build- 

ings. The application for this insurance was taken by one 

Rausch, the defendant’s local agent at Raleigh, North Dakota. 

The plaintiff gave a note due October 1, 1932, for the premium. 
Please Route to: Soe The contract of insurance and the note itself stipulated that the 
" Sane insurer should not be liable for any loss that might occur while 
the note was overdue and unpaid. In August, 1932, the defend- 

ant wrote the plaintiff advising him that the premium note was 

due and payable on October 1. There was a postscript to this 

notice notifying the insured that no agent or other person had 

authority to collect or receive payment on the note unless he 

had the note in his possession. On November 12, 1932, the 

= applied for an extension of the time of payment until 

ecember 15, 1932. In the latter part of April, 1933, the note 

being still unpaid, the defendant’s agent, Shannon, called upon 

the plaintiff and asked that the note be paid. The plaintiff 

stated that money was scarce and Shannon told him, “That’s 

all right, you can pay it this fall.” On October 3, 1933, the 

plaintiff’s dwelling house and contents were destroyed by fire. 


Questions for Determination 


The questions for determination were whether Shannon had 
expressed or implied authority to grant an extension of the 
time of payment of the note so as to reinstate the policy or, 
if he did not have express or implied authority to grant such 
an extension, whether he had ostensible authority to do so. 


Authority of Agent 


While Shannon was a special agent of the defendant, it is 
apparent that he had no authority, either express or implied, 
to grant the extension claimed to have been given. Further- 
more, there is nothing to warrant the statement that there was 
an ostensible agency. Ostensible authority is such as the prin- 
cipal intentionally or by want of ordinary care causes or allows 
a third person to believe the agent possesses. Shannon was 
never held out by the defendant as its agent to grant exten- 
sions. The most that Shannon said was that it would be all 
right to wait until fall for the payment of the note. Not a 
word was said about the policy or reinstating it. The plaintiff 
had no reason to believe that Shannon meant to extend the 
time of payment of the note and thus reinstate the policy. 
Since the policy was not reinstated the plaintiff cannot recover. 
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% FIRE AND CASUALTY »% 


Insurance Commissions.—An insurer cannot use the services 
of an independent broker in procuring business and then 
remunerate another broker not shown to have performed 
any services wholly upon the insistence of the insured. 
(Clinchy v. Grandview Dairy Inc., N. Y. App. Div.)... 
q 300,155. 


Reformation of Re-insurance Contract.—Reformation of a re- 
insurance contract concerning the ascertainable amount of 


policies on which a commission was payable was denied 


where both parties thoroughly investigated the situation and 
came to an agreement which bound them. (American Insur- 
ance Co. v. Universal Insurance Co., N. J. Chancery Ct.). 

{ 300,158. 


Application of Policy Proceeds.—An insurer who has agreed 
to pay insurance policy proceeds to a mortgagee under a 
“loss payable clause” cannot, after a fire, assign the applica- 
tion of the money other than to the payment of such obli- 
gation. (House v. Brackins, Tex. Ct. of Civil App.). 
{ 300,156. 


Explosion—Contributory Negligence—A person is not guilty 


of contributory negligence for injuries personally suffered 
as a result of an explosion caused by pouring oil mixed 
with gasoline or naphtha upon a fire in a stove, believing 
it to be fuel oil, and having purchased it as such. (Douglas 


v. Daniels Bros. Coal Co., Ohio Supreme Ct.). . .J 300,157. 


% NEGLIGENCE * 
(Other than Automobile) 


Open Trap Door.—Plaintiff entered a grocery store and fell 
into a trap door which defendant’s repairmen had opened 
and sustained severe injuries. The defendant could not 
escape liability by showing that plaintiff’s vision was defec- 
tive as the defendant was bound to protect the place against 
all of the general public that came into the place of business. 
(East Tenn. Light & Power Co. v. Gose, Tenn. Ct. of App.) 

. .§ 400,684. 


Theatres.—In an action to recover for injuries sustained by a 
theatre patron who was injured while leaving her seat, the 
jury found that she was barred from recovery by contribu- 
tory negligence in that she failed to keep a proper lookout 
and in failing to call or request the assistance of an usher 
on leaving the theatre. (Cooke v. Loew’s Houston Co., Tex. 


Ct. of Civil App.).. .{ 400,680. 


Ferris Wheel.—Plaintiff sustained personal injuries as the re- 
sult of being thrown from an allegedly defective miniature 
hand-propelled ferris wheel in a park owned and operated 
by the defendant city. The trial court properly directed a 
verdict for the defendant as the plaintiff failed to prove that 
the machine was defective and that the city had notice of 
the defect and had a reasonable time or opportunity to 
correct it. (Hooten v. City of Gatesville, Tex. Ct. of Civil 
App.) . . . J 400,682. 


Clay-Pigeon Trap.—Plaintiff, an eleven-year-old boy, was in- 


jured while playing in the barn owned by defendants and 
operated by plaintiff’s father, when one of his companions 
set a clay-pigeon trap and released the arm which struck 
the plaintiff in the head. The trial court erroneously over- 
ruled the defendant’s demurrer as the allegations of the 
petition showed that the proximate cause of the injury was 
the negligent act of a third person. (Healey v, Webb, Ga, 
Ct. of App.).. .] 400,678. 


Skating Rink.—Plaintiff sustained personal injuries while a 


patron in a skating rink owned and operated by the de. 


fendant. Plaintiff’s contention that the venue of the action was 
in the county where the rink was located because a trespass 
was committed there was without merit, as the evidence 
showed that the acts complained of constituted a passive 
negligence as distinguished from an active negligence. (Dixon 


v. McDonald, Tex. Ct. of Civil App.). . . 400,681. 


State’s Liability —In an action for damages for the destruction 


of grass and fences by the negligence of state employees, 
the trial court properly dismissed the complaint, as the state 
is not liable for the negligent acts of its officers and em- 


ployees performed in the discharge of mandatory govern- 


mental duties, (Nordby v. The Department of Public Works, 
Idaho Supreme Ct.) . . . | 400,679. 


Malpractice.—Defendants injected a solution into the plaintiff's 


eye that caused an excessive reaction and irritation of the 
eye. In an action for malpractice the verdict for the plain- 
tiff was reversed as there were no facts proved from which 
the jury, without the aid of expert medical testimony, could 


find malpractice in the treatment of the plaintiff’s eye. (Cas- 
sidy v. McLaughlin, Minn, Supreme Ct.). . . ff 400,683. 


Right of Privacy.—Plaintiff filed suit to recover damages on 


account of a violation of her right of privacy, alleging that 
while she was confined as a patient in a hospital, defendant 
placed in her room a receiving set and heard everything that 
was said and done in the room. The petition set out a cause 
of action as the conduct was an intrusion upon or an inva- 
sion of the privacy of the plaintiff. (McDaniel v. Atlanta 
Coca-Cola Bottling Co., Ga. Ct. of App.) . . .] 400,685. 


Invitee Injured.—The plaintiff, while an invitee at defendants’ 


plant, sustained injuries when he fell into an uncovered 
chute. The failure to close the chute created a hazard from 
which injury to plaintiff might reasonably have been antici- 
pated and the plaintiff was not barred from recovery by 
contributory negligence. (Brody v. Cudahy Packing Co., 
Kansas City (Mo.) Ct. of App.). ..{ 400,686. 


Floods.—The plaintiff sought to recover for a carload of beans 


that was destroyed by flood waters while on a side track 
of a connecting carrier. The trial court properly sustained 
the defendant’s motion for a directed verdict as the plaintiff 
failed to establish by competent evidence that the defendant 
was negligent in failing to provide for the safety of the 
shipment after the act of God became imminent, and that 
it failed to act as a prudent man would under all the circum- 
stances as they then existed. (The Farr Co. v. Union Pacific 
R. R. Co., U. S. C. C. A., 10th C.). . . 7 400,689, 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Escalators.—The plaintiff sustained injuries due to a fall as 


she was leaving a moving escalator in defendant’s store. 
Testimony of a witness, who was employed as an attendant 
at one of the escalators, as to whether or not other women 
using the escalator fell under conditions substantially similar 
was admissible on the issue of whether the escalator was 
reasonably safe. (Wilkins v. G. Fox & Co., Inc., Conn. 
Supreme Ct. of Err.).. .] 400,688. 


Municipality’s Liability —The plaintiff sought to recover dam- 


ages for personal injuries sustained by his wife who was 
injured when she stepped from a public sidewalk into a 


hole adjacent thereto. The court did not err in denying the 
defendant’s motion for a directed verdict as the issue of 
negligence and contributory negligence presented a question 
of fact for the jury. (Kirk v. Kansas City, Mo., Kansas City 


(Mo.) Ct. of App.).. .{] 400,687. 


Scope of Employment.—Plaintiff was struck by a bicycle rid- 


den by a boy alleged to be a messenger of defendant and 
sustained personal injuries. It was an abuse of discretion 
by the trial court after sustaining the defendant’s motion 


for a directed verdict on the ground that plaintiff failed to 


establish that the boy was acting within the scope of his 


employment at the time of the accident, to sustain the 
plaintiff's motion for dismissal without prejudice, as the 
plaintiff made no showing that on a second trial she would 
be able to establish that the messenger boy was acting 


within the scope of his employment. (Western Union Tele- 
graph Co. v. Dismang, U.S. C. C. A., 10th C.). . .{[ 400,690. 


* LIFE x 


Death Benefits.—In an action to recover for death benefits 


recovery was allowed even though insured would not have 
died as the result of a fall if he had not been suffering from 
an enlarged spleen, as an injury which might naturally pro- 
duce death in a person of a certain state of health is the 
cause of his death if he died by reason of it. (Roberts v. 
Woodmen Accident Co., Kansas City (Mo.) Ct. of App.)... 
{ 500,605. 


Age of Insured.—Insured in the first application he signed gave 


his true age, but thereafter thinking it to be to his advan- 
tage he stated his age to be less. Since the jury found 
that the defendant society waived the provision of the con- 
tract which provided that the certificate of insurance would 
become null and void if the statements and answers in the 
application as to age were untrue, the insured was not 
estopped to assert his true age. (Brotherhood of Railroad 
Trainmen v. Hayes et ux., Tex. Ct. of Civil App.) . . . 1 500,607. 


Sound Health.—Where the jury found that the insured was in 


“sound health” at the time of the delivery of the policy, 
eleven days before her death, claimants’ proof of death, which 
stated that the insured was confined to her house by her last 
sickness two weeks prior to death did not preclude recovery for 
the face of the policy, as the term “two weeks” employed in the 
preliminary claim was only a relative term, not so calculated 


to exactness as to preclude evidence of the true condition 
of the health of deceased at the time the policy was de- 
livered. (Taylor v. Atlanta Life Ins. Co., Tex. Ct. of Civil 
App.) . . . 500,604. 


Instructions.—In an action to recover on a policy of insurance 


it was error for the trial court to make a distinction between 
the words “treating” and “attending” in its instructions to 
the jury as there is no differentiating legal significance 
between the words. (Kessler v. Metropolitan Life Ins. Co., 


Ohio Ct. of App.). . .] 500,606. 


% AUTOMOBILE 


Insurance Policy Construed.—Where, in connection with a 


contract for hauling dirt, insured was required to transport 
certain men to and from the camp to the place where the 
work was being done, such men were considered passengers 
for compensation within the exceptions of the policy. (State 


Compensation Ins. Fund v. Bankers Indemnity Ins. Co., U. S. 
C. C. A., 9th C.).. . J 701,408. 


Humanitarian Doctrine—Where driver of bus who had en- 


tered intersection saw car approaching, realized that 


something was wrong when car swerved to the wrong side 
of the street, and had an opportunity to avoid the impending 
collision but failed so to do, owner and operator of bus were 


held liable for injuries to passenger in car. (Conroy v. St. 
Joseph Railway, Light, Heat & Power Co., Kansas City (Mo.) 
Ct. App.)...] 701,409. 


Proximate Cause.—Negligence of driver of defendant’s truck 


in being on the wrong side of the road was the proximate 
cause of the collision between said truck and plaintiff's truck 
and the speed at which the latter was being operated did not 
contribute to cause the same. (Wright v. McCoy, Tex. Ct. 
of Civil App.).. .] 701,422. 


Proximate Cause of Collision.—Negligence of defendant in 


driving at an excessive and reckless rate of speed, in failing 
to have his truck under control, in failing to keep a proper 
lookout, in driving on the wrong side of the road and in 
failing to yield the right of way to plaintiff who entered the 
intersection first, held to have caused collision. (Moncada v. 
Snyder, Tex. Ct. of Civil App.).. .{[ 701,416. 


Carrier’s Duty to Passenger.—A carrier does not have to allow 


a passenger to continue on a second lap of a journey where 
she fails to produce a ticket or to pay the scheduled fare. 
Nor is it negligent in allowing a woman who was ina 
weakened condition to leave the bus and enter the rest 
room, there being no foreseeable danger in such action. 
(Teche Greyhound Lines Inc. v. Daigrepont, Ga. Ct. App.) ... 
q 701,421. 


Ownership and Control of Car.—Questions of fact as to the 


ownership and control of the car which was involved in 
the accident on account of which plaintiff claims damages 
are triable along with other issues raised and do not war- 
rant a separate trial. (Devier, Adm’r v. George Cole Motor 
Co., U. S. Dist. Ct., W. D. Va.).. .9 701,418. 
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AUTOMOBILE—Continued 


Street Car’s Right of Way.—Plaintiff’s negligence in failing to 
concede street car, which had entered intersection, the right 
of way accorded such vehicles by city ordinance, and in 
failing to avoid the collision when he could have done so, 
bars his right to recover. (Havins v. Dallas Railway & 
Terminal Co., Tex. Ct. of Civil App.)...{ 701,417. 


Conspiracy for Illegal Operation of Car.—Allegation that seller 
of car failed to comply with state law relative to transfer of 
motor vehicles and thereby conspired towards the illegal 
operation of the car by the purchaser whose negligence 
caused the collision out of which the litigation arose held 
not to state a cause of action. (Wheat v. Alderson, Kansas 
City (Mo.) Ct. App.)... 701,414. 


Pushing Truck Without Tail Light.—Plaintiff was injured 
when the truck in which she was riding with her husband 
collided with the rear-end of another truck which defendant 
was pushing in an attempt to help the operator get started. 
Defendant is held liable for so doing in view of the fact 
that the disabled vehicle had no tail light. (Fawkes v. 
National Refining Co., Kansas City (Mo.) Ct. App.)... 
q 701,412. 


Pedestrian Injured.—Plaintiff alleged that she waited on the 
curbing for the traffic lights to change in her favor, looked 
down the street both ways and then started to cross. She 
was struck by defendant’s car when she was about in the 
middle of the street. A verdict in her favor was returned 
by the jury and on appeal is upheld. (Blunk v. Snider, 
Kansas City (Mo.) Ct. App.)...¥ 701,411. 


Left Turn by Street Car.—Plaintiff in his car and defendant’s 
street car, traveling in opposite directions on a street, were 
stopped at a corner waiting for the traffic light to change. 
When the light changed, plaintiff proceeded into the inter- 
section and the street car suddenly turned left, due to the 
splitting of a switch, and rammed into plaintiff's car. A 
verdict for plaintiff based on general negligence is upheld. 
(Dunlap v. Kansas City Public Service Co., Kansas City 
(Mo.) Ct. of App.).. . 701,410. 


Left Turn in Front of Street Car.—Verdict for plaintiff, who 
made left turn in front of approaching street car believing 
that she could do so safely before the street car reached the 
intersection, upheld. The jury was justified in accepting 
plaintiff’s version of the accident. (Wright v. Los Angeles 
Ry. Corp., Calif. Supreme Ct.)...{ 701,424. 
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Boy Struck Crossing Street.—Minor plaintiff held guilty 
contributory negligence as a matter of law in running ¢ 
into street in middle of block without having used sufficient” 
care to discover approach of car. (Thomas v. Siegman, Ii 
App. Ct.)...§ 701,425. i 


Guest Injured.—Jury’s finding in favor of plaintiff, who 
riding as a guest in the car of defendant when it collided” 
with a car driven by a third person at a street intersection, | 
upheld. (Lanes v. Duffy, Ill. App. Ct.). .. 701,426. 


Proof of Loss.—Where an insurance policy requires that proof | 
of loss be furnished as a condition precedent to liability of 
the insurer, such condition is valid and enforceable and 
failure to perform bars recovery under the policy. (Superior 
Lloyds of America v. Boesch Loan Co., Tex. Ct. of Civil App.) = 

. .§ 701,420. 


Res Judicata.—Where in a former action in which the parties 
were reversed there was a general verdict in favor of 
defendant and the court is unable to determine on what 
grounds that verdict was entered, plaintiff herein is not © 
entitled to have his case submitted to the jury where he | 
does not allege any facts showing defendant’s negligence, 
Jungeblut v. Maris, Kansas City (Mo.) Ct. App.)... 701,413 § 


Inadequacy of Recovery.—Petition by plaintiff to set aside — 
judgment rendered in his favor in action brought on his — 
behalf by his father at a time when he was two years old, 
for damages sustained in a railroad collision caused by negli- 
gence of defendant’s predecessor. (Missouri-Kansas-Texas 
R. R. Co. v. Pluto, Tex. Ct. of Civil App.).. . 701,419. 


Sufficiency of Evidence.—Evidence held to support verdict in 
favor of plaintiff for damage to its taxicab which collided ~ 
at street intersection with a truck owned and operated by 
defendants. (Central Produce Co. v. General Cab Co. of 
Nashville, Inc., Tenn. Ct. App.) . . . 701,415. 


Assignments of Error.—Grounds on which plaintiff assigns 7 
error to court’s ruling directing verdict in favor of defendant 
alleged to be the owner of the car and the employer of the 
driver thereof, whose negligence caused the injuries of 
which she complains, held to be insufficient. (Hodges v. 
Seaboard Loan & Savings Ass'n Inc., Ga. Ct. App.)..: 
{ 701,423. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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